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All too often, as we grow older our parents, grandparents, and other older family 

members seem to grow younger – and not in a good way. It may start with your father 

forgetting where he put his keys or not remembering your cousin’s name. Eventually, 

however, your father may get to the point where he forgets he even has a car and no 

longer remembers your name. For an adult child (grandchild etc.) realizing that a parent 

(or other loved one) is not capable of caring for himself is heart-wrenching. Making the 

decision to pursue guardianship and/or conservatorship over a parent is agonizing; 

however, failing to make the decision could be downright dangerous. If you find yourself 

contemplating the need to become a guardian/conservator for an elderly loved one it is 

always best to consult with an experienced Missouri elder law attorney; however, a 

better understanding of the legalities involved in pursuing guardianship and/or 

conservatorship in Missouri may also be beneficial in the meantime. 
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 Why You Might Need to Become a Guardian or Conservator – A Bit 

about Incapacity 

 

Advances in science and medicine during the 19th and 20th centuries led to a dramatic 

increase in the average life expectancy 

of an American during that timeframe. 

In the U.S. you can expect to live to be 

almost 80 years old, on average as of 

2015, an increase of over 50 percent 

since the turn of the last century when 

one could only expect to live into 

his/her early 50s. Though we can all 

look forward to living longer, a way to 

stop the natural aging process has yet 

to be discovered. For one in three 

seniors, the “aging process” includes 

Alzheimer’s, or another age related 

dementia disease. While there are 

other causes of incapacity in the elderly, 

Alzheimer’s is by far the number one 

cause with over 5 million elderly individuals currently living with the disease. Eventually, 

Alzheimer’s renders a sufferer unable to safely manage his/her own affairs, leaving the 

individual at risk of becoming physically injured or financially victimized. 
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What Is Guardianship in Missouri? 

In the State of Missouri an individual can be appointed by the court to make decisions 

for an adult if the individual is incapable of making them himself/herself as a result of 

incapacity. The legal term for this arrangement is “guardianship.” The “ward” 

(incapacitated adult) must first be adjudicated to be incapacitated before a court will 

consider a guardianship proceeding. 

What is Conservatorship in Missouri? 

In Missouri, when an adult has been determined to be disabled by a court the court can 

appoint someone to handle the estate, or assets, of the individual, or “protectee.” This 

arrangement is legally known as “conservatorship.” 
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 How Are the Terms “Incapacitated” and “Disabled” Defined in 

Missouri? 

Before a court will entertain the potential need for a guardian or conservator the court 

must first evaluate the individual to 

determine if he/she meets the legal 

definition of the word “incapacitated,”  in 

the case of guardianship, or “disabled”, in 

a conservatorship proceeding. Those 

terms are defined in Missouri as follows: 

 Incapacitated – “an incapacitated 

person is one who is unable by 

reason of any physical or mental 

condition to receive and evaluate 

information or to communicate 

decisions to such an extent that he 

[or she] lacks capacity to meet 

essential requirements for food, 

clothing, shelter, safety or other 

care such that serious physical 

injury, illness, or disease is likely to 

occur.” 

 Disabled – means the individual is 

“unable by reason of any physical 

or mental condition to receive and evaluate information or to communicate 

decisions to such an extent that the person lacks ability to manage his [or her] 

financial resources.” 
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Who Can Be a Guardian/Conservator? 

When a guardian/conservator is needed the first choice is someone nominated by the 

ward/protectee while he/she was still capable of making a choice. If a choice was made 

and put in writing by the ward/protectee within five years prior, that choice will be 

given priority by a court when making an appointment. If the ward/protectee did not 

nominate anyone, the court will then consider other options, in the following order of 

priority: 

 Spouse 

 Parents 

 Adult children 

 Adult siblings 

 Other close adult relatives 

If no relative is eligible to serve, any other eligible adult may be appointed as a guardian 

and/or conservator. An 

organization or corporation 

may also be appointed as 

conservator, but may not 

serve as a guardian. 

Some people/entities are 

specifically excluded from 

serving as a 

guardian/conservator, unless 

for their own family. This list 

includes certain 

corporations, social service agencies, court employees, administrators, owners, 

operators, managers, or employees of facilities licensed by the state. 
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  Steps to Petition for Guardianship and/or Conservatorship 

 

A guardian or conservator must be appointed by a court, even if the appointee was 

nominated by the ward/protectee. To begin guardianship/conservatorship proceedings 

a Petition must be filed in the 

Probate Division of the Circuit 

Court in the county where the 

ward/protectee lives. The 

Petition must allege that the 

ward/protectee is incapacitated 

or disabled and explain why a 

guardian and/or conservator is 

needed. 

The Petition is then served on 

the proposed ward/protectee as 

well as on other interested 

parties, such as a spouse or adult children. Any of those individuals have the right to file 

a written objection to the appointment of a guardian/conservator.   

The court will set a hearing after everyone is served and time allotted for objections to 

be filed. At the hearing the Petitioner must submit enough evidence to convince the 

court that the proposed ward/protectee is at least partially incapacitated and/or 

disabled. The Petitioner must also convince the judge that if a guardian/conservator is 

needed, the Petitioner is the correct choice.  

At the hearing the judge can essentially make one of three decisions: 

 Deny the Petition outright because not enough evidence was presented to 

convince the court of the need for a guardian/conservator. 

 Declare the ward/protectee partially incapacitated/disabled. 

 Declare the ward/protectee totally incapacitated/disabled. 
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 Duties of a Guardian or Conservator 

 

If the court approves the Petition and finds that a guardian and/or conservator is 

warranted, the court will appoint one, or both.  As a Petitioner, you can petitioner to be 

just a guardian, just a conservator, or both. If the court only made a partial finding of 

incapacity or disability the guardianship/conservatorship order will reflect that finding 

by only giving the guardian/conservator specific duties and responsibilities concerning 

the ward/protectee.  

A guardian is authorized to make decisions relating to the care, treatment, shelter, 

education, support and maintenance of the ward. For example, a guardian might decide 

where the ward will live, what physician the ward will treat with, and whether or not the 

ward may operate a motor vehicle. A guardian must always use the least restrictive 

means when acting on behalf of the ward or when making decisions for the ward. 

A conservator is responsible for the protection and management of the protectee’s 

financial estate. A conservator is in a fiduciary position, meaning he/she must use the 

utmost care when managing the protectee’s assets and must prudently invest and 

manage those assets.  

If you believe that a parent, or other elderly loved one, may be at risk without the 

appointment of a guardian/conservator you should consult with your Missouri elder law 

attorney as soon as possible as the guardianship/conservatorship process can take 

months to conclude.  

Missouri Bar, Guardians and Conservators under Missouri Law 

Missouri Revised Statutes, Petition for Guardianship 

Missouri Department of Health and Senior Services, Guardianship and Conservatorship  

  

http://www.mobar.org/uploadedFiles/Home/Publications/Legal_Resources/Brochures_and_Booklets/Probate_Law_Resource_Guide/guardians.pdf
http://www.moga.mo.gov/mostatutes/stathtml/47500000601.html
http://health.mo.gov/seniors/ombudsman/pdf/GuardianshipAndConservatorshipFAQ.pdf
http://health.mo.gov/seniors/ombudsman/pdf/GuardianshipAndConservatorshipFAQ.pdf
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 Missouri 

 

 

 

 
 
 
 
 
 
 

 
 

Estate Planning and Elder Law Attorneys in St. Louis, MO 
St. Louis Estate Planning Attorneys: Planning for Your Future Today 

 

Missouri  Estate Planning attorneys Amen, Gantner & Capriano, Your Estate Matters, L.L.C. are 

here to help you with legal issues regarding St. Louis Elder Law, Veterans Aid and Assistance, 

Probate, Wills, Trusts, Trust Administration, Powers of Attorney, Health Care Directives, LGBT, 

and all things required to establish a proper estate plan for the future of both you and your loved 

ones. Our law firm understands the varying dynamics of modern families and seeks to address 

these issues in the estate plan so your estate is distributed only to those who you request, instead 

of those who may be otherwise legally obliged to it. Estate planning can be a big project that 

requires consistent maintenance; however, our professional Estate Planning attorneys can 

organize all of the legal paperwork and logistics for you, while offering helpful legal advice along 

the way. 

Amen, Gantner & Capriano, Your Estate Matters, L.L.C. 
10805 Sunset Office Dr., Suite #100 

St. Louis, MO 63127 
Phone: (314) 966-8077 

www.YourEstateMatters.com 

http://health.mo.gov/seniors/ombudsman/pdf/GuardianshipAndConservatorshipFAQ.pdf
http://www.yourestatematters.com/estate_planning/estate-planning.html
http://www.yourestatematters.com/

